











actions can be taken to address any perceived use issues. 1 apprecidte the opportunity to comment
on the above-referenced rule and look forward to continued dialogue regarding these issues.

- RESPONSE B. The Agency conducted public meetings regarding this issue ﬁﬁar to proposing
these revisions and is always open to discuss the concerns of the local citizens and government.

However, studies and research have shown that phosphorus controls from waste water treatment
plants are necessary to prevent severe algae blooms.

44. COMMENTER: West Virginia Chamber of Commerce

COMMENT A. Regulation of water withdrawals

It seems that any effort to affirmatively regulate “certain water withdrawal activities” would be
handled under the authorities of the Water Resources Protection Act. Further, the WV Chamber
questions the necessity of the proposed language. The agency has been collecting water use data for
the past five years pursuant to the Water Resources Protection and Management Act (W.Va. Code §
22-26-1 et.seq.), but fails to offer any such data in support of a conclusion that water withdrawal
activities are contributing to any water quality issues. Although the Water Pollution Control Act

- declares it a public policy that, “the water resources of this State with respect to the quantity thereof
are available for reasonable use by all of the citizens of this State,” the West Virginia Legislature -
concluded that it needed to develop legislation to address water use and related reporting separate
and apart from the statutes and regulations govermng water quality.

The Chamber does not support the use of the state water quality standards program for the intended
goal of regulating water withdrawal. To the extent new water use restrictions are proposed by DEP,
they should be appropriately promulgated within the context of a statute or regulaiwn specifically
designed for that purpose.

RESPONSE A. See Responses to Comment 9.B., Comment 24.A. and Coniment 36.A.

COMMENT B. Algae bloom language

At the May 19, 2010 public meeting in which DEP officially released the proposed revisions, the
agency offered anecdotal instances of algae blooms presenting certain recreational use concerns on
a very limited number of streams. DEP has not provided any other justification for this proposed
revision. The DEP should have a well documented regulatory justification for expanding the scope
of the current water quality standards program. The section proposed to be modified to add this new
“algae bloom” language is based in part on a federal rule, but the proposed change arguably
renders the State rule more stringent than the federal counterpart. DEP has not provided a sufficient
Jjustification, as required by W. Va. Code § 22-1-3a, to make this State standard more stringent than
federal law. Additionally, DEP has not demonstrated that this revision is necessary for its regulatory
authority.

- RESPONSE B. W. Va. Code § 22-1-3a states that DEP can promulgate legislative rules that are-
more stringent than the counterpart federal rule or program if DEP first provides specific written
reasons that demonstrate such provisions are reasonably necessary to protect the environment. This
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statute clearly states that, in the absence of a federal rule, the adoption of a State rule shall not be
construed to be more stringent than a federal rule, unless the absence of a federal rule is the result of
a specific federal exemption. ' '

At issue here is a proposed State water quality standard for algae blooms. There are no federal rules
setting a water quality standard for algae blooms. In the absence of a federal rule, the State rule shall
not be construed to be “more stringent,” so the requirements of W. Va. Code §22-1-3a do not apply.

COMMENT C. Nutrient criteria

The Chamber has concerns about the nutrient criteria for cool and warm water lakes as set forth in
W. Va CSR § 47-2-8.3.a. These criteria were developed and adopted as part of an extensive
stakeholder process. The WV Chamber is concerned, though, that afier that extensive work, the DEP
is proposing to make the lakes criteria more stringent, without sufficient rationale for the departure
Sfrom the previously-adopted and broadly supported values. We further caution the agency on
developing nutrient criteria for flowing streams. Presently, DEP only proposes nutrient criteria for
one stream - the Greenbrier River. It appears DEP acknowledges that nutrient criteria are not
appropriate for all streams, and the Chamber concurs with that determination.

RESPONSE C. The DEP proposed lake nutrient criteria as part of its water quality standards rule in
2008. However, EPA did not approve the proposed criteria, stating it did not believe the new criteria
were protective enough. EPA felt that the criteria, particularly the numbers for warm water lakes,
were set too close to the brink of impairment. The DEP acknowledges that the criteria selected by
the Nutrient Criteria Committee (NCC) were a compromise, and that the final recommendations
were actually on the high end of the range that was being considered. EPA performed its own
analysis of the State’s nutrient data prior to making its determination that the proposed criteria may
not be protective enough of warm water aquatic life. The EPA actually recommended that the cool
water criteria be adopted for all lakes. However, the DEP felt that was too stringent and has
proposed a compromise. The criteria the DEP is proposing for total phosphorus (40 pg/l warm
water, 30 pg/l cool water) and chlorophyll-a (20 pg/l warm water, 10 pg/l cool water) were within
the range being formerly considered the NCC.

COMMENT D. TDS criterig-lack of scientific justification

The Chamber urges caution regarding the hasty adoption of water quality criteria for total dissolved

solids. The Chamber supports the use of best available science in environmental decision-making.

The use of generic monitoring parameters, such as TDS and conductivity, are counter to the best
" available science.

TDS is a collective term used for all inorganic and organic substances contained in the water that
are capable of passing through a two micron filter. These substances may be in a molecular, ionized
or suspended form. The presence of TDS in and of itself at any particular level does not equate to
toxicity. Indeed, the 500 mg/l TDS criterion being considered as a human health criterion relates to
a secondary drinking water standard developed to address aesthetic qualities. '
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TDS levels may or may not indicate the presence of elevated concentrations of pollutants that are
harmful to human health. Without an investigation into the individual parameters that comprise the
TDS, one cannot determine whether the various constituents that make up the “TDS” have the .
potential to be harmful to human health.

The TDS criteria identified in the 2010 Review notice are derived from the National Sécondz’zry
Drinking Water Regulations promulgated by EPA under the federal Safe Drinking Water Act as
“non-mandatory” drinking water quality standards. EPA expressly acknowledges that it does not
enforce these “secondary. maximum contaminant levels” (“SMCLs”). Rather, SMCLs “are
established only as guidelines to assist public water systems in managing their drinking water for
aesthetic considerations, such as taste, color and odor. These contaminants are not considered to
present a risk to human health at the SMCL.” U.S. Environmental Protection Agency, Secondary
Drinking Water Regulations: Guidance for Nuisance Chemicals, EPA 810/K-92-001 (July 1992). As
noted above, DEP is considering incorporating the SMCL for TDS based on “elevated levels of total
dissolved solids on the upper Ohio River the past two years.” Not knowing the data relied upon by
DEP for this statement, we presume that this reference is to concentrations of TDS observed in
recent years in the Monongahela River. However, an in-depth study in this area has demonstrated
that those concentrations occurred during drought conditions and that a statistical trend analysis
indicated that there was not a statistically significant differencé in TDS mass loadings to the
Monongahela: River over the last seven years. See Evaluation of High TDS Concentrations in. the
Monongahela River, Tetra Tech NUS, Inc. (January 2009).

The Chamber has spent a considerable amount of time reviewing the science regarding TDS, as well
as the efforts regarding TDS in our surrounding States. These efforts clearly indicate the scientific
problems associated with the adoption of TDS criteria. In particular, the Chamber urges DEP to
evaluate the public comment record for the proposed adoption of TDS criteria by Pennsylvania,
including but not limited to the comments of the Pennsylvania Chamber of Business and Industry in
opposition to Pennsylvania’s proposed TDS criteria. We have included a copy of the Pennsylvania
Chamber's comments as an attachment to our letter, and adopt them herein as responsive to DEP'’s
proposed TDS criteria.

RESPONSE D. See Response to Comment 9.A.

COMMENT E. TDS-application of criteria to all waters of the state

An addztzonal consideration in the adoption of water quality criteria that are derived from SMCLs is
the fact that the federal drinking water standards are applied at the point that the water is delivered

to an end user. Accordingly, it makes no sense to incorporate a SMCL as a part of general water
quality standards without considering the point at which the SMCL is to be applied. Therefore, if
despite the available science related to TDS the DEP persists in seeking to impose TDS criteria, the
DEP at a minimum should take into account the location of the nearest public water supply system
and any treatment that would be applied by that system. :

As the agency confirmed during the May 19, 2010 public meeting on the proposed revisions to the
water quality standards, DEP maintains an interpretation of its regulations that all waters of the
State are designated as drinking water sources, and therefore governed by water quality. standards
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applicable under Category A, unless specifically exempted from that designation by regulation. As a
consequence of this interpretation, the proposed TDS criterion would presumably be applied to all
‘waters of the State regardless of the proximity or existence of a public drinking water intake.

The Chamber and other representatives of the regulated community have repeatedly commented that
DEP lacks legal authority and a scientific justification for its interpretation that all State waters are
considered to be Category A. West Virginia’s water quality standards create a presumption of only
two uses that apply to all waters of the State: propagation and maintenance of aquatic life (Category
B) and water contact recreation (Category C). W. Va. C.S.R. § 47-2-6.1. Except for these two
presumptive uses, only “existing uses” are protected. “Existing uses” are only those uses “actually
attained in a water on or after November 28, 1975.” W. Va. C.S.R. § 47-2-4.1.a.

No provision of West Virginia’s water quality standards designates all waters of the State as
Category A waters, and DEP has not demonstrated that all waters of the State have been used as
drinking water sources at some time since November 28, 1975. Moreover, the West Virginia

- Legislature has repeatedly rejected attempts by the Environmental Quality Board, which previously

had authority over water quality standards, to amend the water quality standards regulations to
officially designate all waters of the State as Category A waters. This reflects the desire of the West
Virginia Legislature that all waters of the State should not be presumed to be drinking water
sources. Yet, the agency still persists in implementing by policy an interpretation that is not

supported by either the existing regulations or the Legislature. '

If DEP adopts a TDS standard, the consequence of DEP’s erroneous interpretation of

Category A waters would be to apply that standard to all waters of the State, instead of

only those waters that actually serve as drinking water sources While those who discharge to rivers
or other large water bodies may able to obtain mixing zones to aid in achieving compliance, entities
that discharge into small water bodies will effectively have to comply with the TDS standard at end
of pipe. As a result, the scope of adverse impacts caused by a TDS water quality standard discussed

 below would be greatly magnified.

RESPONSE E. See Response to Comment 38.B.

COMMENT F. TDS-need for criteria

DEP has not identified a State-wide “TDS problem.” The agency’s concern with TDS appears to be
limited to isolated incidents in the Monongahela River during extreme low flow conditions, and even

~ then any problems attributed to TDS concentrations were short-lived and not serious. Additionally,

DEP has not identified any concern with adverse effects on human health associated with TDS
concentrations in State waters. Rather than propose a narrowly tailored approach to addressing the
problems identified, DEP seeks to impose a State-wide “remedy” to address a limited or non-
existent problem for most of the State with no corresponding benefit.

RESPONSE F. See Response to Comment 9.A.
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COMM_ENT G. IDS-Impact dz proposed criteria

DEP has not sufficiently considered how implementation of a TDS standard would impact various
sectors of West Virginia businesses and government entities. Any discharge from human activities
will- contain some amount of TDS. This includes electric generation, oil and gas development,
chemicals manufacturing, iron and steel manufacturing, agriculture and food processing, mining,

municipal wastewater treatment, and others. Additionally, storm water runoff from construction,
runoff from roads especially during winter de-icing season, and other non-point sources contain
TDS. Each of these sectors would face unique challenges in dealing with a TDS standard -
especially in light of the limited availability of technology and the tremendous expense associated -
with treatment for TDS discussed below. ,

The technological challenges for treatment of TDS are staggering. Currently, there are only three
primary technologies for treating TDS: (1) reverse osmosis; (2) evaporation; and (3) evaporation
with crystallization. Each of these technologies is energy intensive - requiring a substantial amount
of electricity or fossil fuels with the attendant associated costs. Each of these technologies is
extremely expensive. For example, the cost to build a reverse osmosis system capable of treating
100,000 gallons per day (gpd) is estimated at $5,300,000, with annual operating and maintenance
costs of approximately $81.00 per 1,000 gallons treated, or around 32,956,500 per year.2 Each of
these technologies creates a substantial amount of waste - a concentrated “brine” fluid/filter
backwash or treatment sludge - for which there is no feasible means of disposal. There are also
additional logistical challenges regarding installation of such technologies that would be unique to
each industry. For additional details on the technological challenges, we refer the agency to the
attached comments submitted by the Pennsylvania Chamber of Business and lndustry to the
Pennsylvania Environmental Quality Board concerning TDS treatment.

RESPONSE G. See R_es_ponse to Comment 9.A.

COMMENT H. IDS-regulations adopted by other states

As the agency acknowledged during the May 19, 2010 public meeting, no other State in the nation
has implemented a TDS standard as stringent as what DEP proposes. Some States, such as Kentucky

and Pennsylvania, apply TDS standards only at the “point of intake” for drinking water sources.

- Other States do not have a TDS standard at all. In light of the tremendous expense and substantial
technological challenges associated with TDS treatment, imposing a State-wide TDS standard --

with no clear benefit and very costly results --would place West Virginia businesses at a monumental
competitive disadvantage with other states, and would greatly diminish West Virginia’s ability to

attract future investment.

RESPONSE H. Sec Response to Comment 9.A.)
COMMENT L Correction of presumed low flow for Monongahela River

Correction of Presumed Low Flow for Monongahela River. We request that the DEP correct a
technical defect that currently exists in the water quality standards with respect to the presumed low,
flow in the Monongahela River. We believe that the currently specified flow for the Monongahela

49




River flow of 345 cfs specified in the regulatzon is in error. The basis for this value is outdated. The
followmg language appears at 47 CSR 2-7.2.d.7.1:

"Flow in the main stem of the Monongahela River, as regulated by the T} ygart Reservoir, operated by
the US Army Corps of Engineers, is based on a minimum flow of 345 cfs at Lock and Dam No. 8 at
river mile point 90.8. This exception does not apply to tributaries of the Monongahela River."

The Monongahela River is formed by the confluence of the Tygart River and the West Fork River.
Flow to the Monongahela River is regulated by the Tygart Dam on the Tygart River (completed in
1938) and the Stonewall Jackson Dam on the West Fork River (completed in 1990). Both dams are
operated by the United States Army Corps of Engineers. The minimum release from the Tygart Dam
is 340 cfs and the minimum release from the Stonewall Jackson Dam is 80 cfs. These releases
provide a minimum low flow of 420 cfs at the Opekiska Lock and Dam on the Monongahela River at
River Mile 115.4. We presume that the low flow value of 345 cfs contained in 47 CSR 2-7.2.d.7.1 is
based upon conditions in the river at the time this provision was initially adopted, and does not
account for the minimum release from the Stonewall Jackson Dam. As such, the value of 345 cfs
should not be. considered representative of low flow conditions on the Monongahela River in West
Virginia. We suggest that low flow specified for the Monongahela River in 47 CSR 2-7.2.d.1 be
updated to 420 cfs to incorporate the minimum contribution from the Stonewall Jackson dam.

RESPONSE 1. See response to Comment 37.D.

45.  COMMENTER: West Virginia Coal Association

COMMENT A. TDS: Desfgnation of all state waters as public water supplies

WV DEP has proposed to include a TDS limit of 500 mg/L for all "Category A" waters. While
innocent enough at first glance (although totally lacking the adequate justification necessary to
Justify a water quality standard), the agency's persistent and unsanctioned designation of all waters
of the state as public drinking water supplies transforms this proposal to a de facto aquatic life use
- standard that would cripple development and industry within our borders. Further, as the agency
itself has admitted, no other state nor the federal Environmental Protection Agency (EPA) has
chosen to adopt a TDS standard as stringent as the one currently proposed by WV DEP.

RESPONSE A. See Responses to Comment 9.A. and Comment 38.B.

COMMENT B. TDS: Surrogate for other parameters

TDS is not a parameter in and of itself. It is instead a collective measure of all substances that can
be passed through a certain size filter. Because of its "collective nature,” TDS cannot predict toxicity
to human or aquatic life - that requires an analysis of the individual parameters of the TDS.
Measurements of TDS cannot necessarily predict impacts to the aesthetic qualities of drinking water
which are the very basis for the EPA recommended secondary, non-enforceable federal standards.

The very fact that TDS measurements cannot indicate impacts argues against its adoption as a set
water quality standard and for the parameter specific approach needed to identify the possible
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impact causing constituents of the TDS. Perhaps this is why so many other states and the federal
government have not adopted TDS standards. Limits for TDS act as nothing more than surrogates
Jor other parameters. If water quality could be regulated through the adoption of such surrogates,
then there would be no need for the water quality standards program of West Virginia at all, we
could simply adopt the surrogate number and dispense with the measurement of individual
parameters.

RESPONSE B. The DEP appreciates the comment; however, the comment involves concepts. that -

are outside the scope of the proposed revisions and, therefore, require no response. To the extent the

commenter is objecting to the proposed TDS standard per se, please see Responses to Comments
~ 1.E. and 9.A. for the DEP’s justification of the proposal.

COMMENT C. IDS: EPA secondary drinking water standards

WV DEP's sole justifications for proposing the TDS standard are derived from National Secandary
Drinking Water Act Regulations maintained by EPA coupled with one-time, drought induced
occurrences of extremely high TDS in certain West Virginia waters. Regarding EPA's regulations,
WV DEP has chosen to ignore the reality that these regulations are established by EPA to address
constituents "that primarily affect the aesthetic qualities relating to the public acceptance of
drinking water."" EPA's regulations also provide the states with the clear latitude to adopt other
TDS standards, or as most other states have done, adopt no regulations at all:

“these levels represent reasonable goals for drmkmg water quality. The States may establtsh higher
or lower levels which may be appropriate based dependent on local conditions... .

Additionally, EPA's Secondary Drinking Water Regulations at 40 CFR 143.1 explicitly state that
“the regulations are not federally enforceable but are intended as guidelines for the statés.” Thus,
there is NO federal mandate from EPA requiring West Virginia to adopt the TDS limit proposed m
the current rulemaking initiative. § '

- RESPONSE C. See Response to Comment 9.A.

COMMENT D. IDS: Monongahela River drought conditions

WV DEP's other motivation to adopt this TDS standard is apparently based on recent, drought-
induced high TDS levels observed in the Monongahela River. Unfortunately, instead of seeking to
address the SPECIFIC instances related to these occurrences, WV DEP has taken its typical, knee-
Jjerk response to any water quality issue and rushed to propose a statewide water quality standard,
The agency has done so without any consideration of the specific circumstances surrounding these
' occurrences such as severe drought conditions. Proof of this point can be found in none other than
the conditions that apparently warranted the TDS in the first place. The TDS conditions that raised
concerns along the Monongahela River have apparently been corrected by a return to more normal -
rainfall amounts and tributary flows, not by the zmposztzon of a hastily devzsed draconian water

quality threshold.
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RESPONSE D. See Response to Comment 9.A.

COMMENT E. TDS: Implications of classifying all waters of the stzge_gs_publzc water sz_t_zzplzes

The proposal of the TDS is particularly perplexing when considered along with the agency's illegal
treatment of all waters of the state as public drinking water supplies. As we noted in earlier
statements and will address detail in subsequent paragraphs, there is NO legal, regulatory or
legislative basis for the agency to look on all waters of the state as though they serve as drinking -
water supplies. However, the agency has elected to proceed down that path and the practical
: zmplzcatzons of the TDS standard based on that presumption must be addressed.

By virtue of its warped interpretation of West Virginia's Category A use designation, WV DEP's
proposed TDS standard will apply everywhere, to all "waters of the State", regardless of how remote
and flow-inhibited those waters may be. By extension, the TDS would apply to all activities,
regardless of how distant they are from a true public drinking water intake, or how remote the
possibility that, no matter how high of a TDS load is discharged from that dactivity, any impacts
could ever be observed from that discharge on a drinking water intake.

RESPONSE E. See Response to Comment 38.B.

COMMENT F. TDS: Economic impact of proposed standard

The agency must adequately consider the economic impacts of such a standard, which would be
devastating. Elevated TDS concentrations are routinely observed below all man-induced and some
natural occurrences that result in earth disturbance. From construction, development, underground v
and surface mining to natural erosion and landslides, TDS levels will increase downstream of these
activities and likely above the agency's proposed standard. If adopted, the proposed standard would
require the installation of treatment technologies to address these above-mentioned discharges. Such
- treatment solutions DO NOT exist from either a practical application or economic feasibility
standpoint. This is precisely the reason that federal categorical effluent limitations guidelines DO
NOT contain Best Available Technology or New Source Performance Standards relative to TDS.,
While novel, capital and energy intensive technologies such as reverse osmosis could theoretically
address TDS, these "solutions” carry with them their own set of complications relative to water
quality and waste stream handling and are remarkably expensive to install and operate. Requiring a
discharge, no matter how small or large in nature, to meet a secondary, non-enforceable standard
that is being advocated for
adoption based on isolated, natural drought conditions to install this technology is ludicrous.

The only way to insure protection of the TDS standard proposed by the agency is not to disturb rock
and soil. In the steeply-sloped terrain of West Virginia, if economic activity is to be sustained or
increased, land will have to be developed, roads constructed, minerals extracted and public
infrastructure installed. All of these activities will result in increased TDS loads. Given the practical
and economic realities of TDS "treatment”, it is safe to assume that most prospective projects would
- simply be cancelled rather than seeking to conform to the TDS standard through the application of
costly and complicated TDS treatment technology. Thus, the proposed TDS standard, if adopted and
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applied to all waters of the state as proposed by the agency, would chill prosperity within West
Virginia. .

RESPONSE F. Appropriate best management practices (BMPs) exist that will enable compliance
- with the proposed TDS standard. Economic impact is not listed in W. Va. Code § 22-11-7(b) among
the factors the Agency can consider in developing water quality standards. However, DEP does not
believe the proposed standard will have the devastating economic impact the commenter fears. First, .~
- best management practices exist that will enable compliance with the proposed TDS standard. .
Further, the proposed standard is also protective of industry. Many industrial make-up and cooling

- processes require source waters with limited amounts of dissolved solids. Maintaining this level of
water quality with regard to TDS is not inconsistent with healthy industrial development. In fact, the
avallablhty of clean water throughout the State promotes healthy mdustnal development and the
expansxon of employment opportunities. ‘

COMMENT G. TDS: Legislative rz_tLe restrictions

~ In the authorizing statute for WV DEP, the West Virginia Legislature has established "ﬂzreshalds"
Jor the agency as it regards promulgation of rules and regulations:

“.. legislative rules promulgated by the Director.. .may include provisions which are more stringent
than the counterpart federal rule or program to the extent that such provisions are reasonably .
necessary to protect, preserve or enhance the quality of West Virginia's environment or human
health or safety, taking into consideration the scientific evidence, specific environmental
characteristics of West Virginia or an area thereof, or stated legislative findings, policies or
purposes relied upon by the director in making such determination. In the case of specific rules
which have a technical basis, the director shall also provide the specific technical basis z@on which
the director has relied.”

The proposed TDS standard FAILS to satisfy this legislative restriction on several levels. : First, the

agency has not, beyond the specific instances in one water course, demonstrated why such a

restrictive standard should apply to all waters, flunking the first threshold that such provisions are
"necessary” to protect all West Virginia waters. Second, WV DEP has neglected to provide a
"specific technical basis" for the imposition of the TDS standard.

Beyond the existence of a non-binding, . non-enforceable secbndary federal standard and the
previously-mentioned drought induced conditions on the Monongahela River, WV DEP has not even
attempted to address this portion of the legislative restriction on its rulemaking ability. WVCA
believes this is because no "technical basis" exists that could ever justify the imposition of a limit-for
TDS or any parameter that would result in such economic and industrial turmoil for virtually no
environmental or health and safety benefit

RESPONSE G. W. Va. Code § 22-1-3a states that DEP can promulgate legislative rules that are
~ more stringent than the counterpart federal rule or program if DEP first provides specific written
reasons that demonstrate such provisions are reasonably necessary to protect the environment. This
statute clearly states that, in the absence of a federal rule, the adoption of a State rule shall not be
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construed to be more stringent than a federal rule unless the absence of a federal rule is the result of
a specific federal exemption.

At issue here is a proposed State water quality standard for total dissolved solids. There are no
federal rules setting a water quality standard for total dissolved solids. In the absence of a federal
rule, the State rule shall not be construed to be “more stringent,” so the requirements of §22-1 3a do
not apply.

COMMENT H. TDS: West Virginia Water Pollution Control Act

The overly restrictive nature of the proposed TDS standard also violates the very intent of the statute
under which it is being proposed, the West Virginia Water Pollution Control Act (WWWPCA). In
creating the Act, the West Virginia Legislature observed in its Declaration of Policy:

“It is declared to be the public policy of the state of West Virginia to maintain reasonable standards
of purity and quality of the water the state consistent (1) public health and public enjoyment thereof;
(2) the propagation and protection of animal, bird fish, aquatic and plant life; and (3) the expansion
of employment opportunities, maintenance and expansion of agriculture and the provision of a
permanent foundation for healthy industrial development.” |

The TDS standard proposed in the current rulemaking initiative is not a "reasonable standard of

purity and quality” and certainly will not promote "healthy industrial development" that is necessary

" or consistent with "the expansion of employment opportunities.” Instead, it is the very antithesis of
these stated goals and policy- one that is not necessary to protect or enhance the public health and

“welfare and at the same time will needlessly discourage development and investment. The TDS
standard CANNOT comport with the Legislature's stated Policy in the WWWPCA. The proposed TDS
limit cannot factually satisfy the thresholds applied to the WV DEP's rulemaking authority, even if
the agency had bothered to try to address those restrictions at all. For these reasons alone, the TDS
standard as proposed should be deleted firom the proposed rulemaking initiative.

'RESPONSE H. DEP is required to impose water quality standards that are protective of designated
uses. The TDS standard proposed is intended to be protectlve of the Category A, Water Supply, Public
use. Also see Response to Comment 45.F.

COMMENT 1. TDS-WVDEP Advisory Council recommendation

The WV DEP Advisory Council, statutorily charged with reviewing rules proposed by the agency,
recognized the adverse impacts that could result from the adoption of the TDS standard that would
apply to all waters. At a meeting of the Advisory Council on May 27,2010 to specifically discuss the
proposed water quality standards rule, members of the Council voted to formally recommend the
agency revise the proposed standard so it applied ONLY at the point of intake for a public drinking
water supply.

The recommendation by the Advisory Council is supported by the regulatory and administrative

history of water use designation in West Virginia. More appropriately stated, the current status of
use designation in West Virginia makes the Advisory Council's recommendation the only legal,
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legislatively-supported interpretation the agency can take relative to the application of human health -
criteria. Application of human health criteria, including secondary, non-enforceable standards is
routinely done at the point of intake for a pubhc drinking supply as demonstrated by the standards
adopted by surroundmg states. _

RESPONSE L. See Response to Comment 45.B.

COMMENT J. Water withdrawal activities

WV DEP has proposed to modify the rule governing "conditions not allowable in state waters” to
include within its scope "certain water withdrawal activities." Such a revision would expand the
scope and applicability of the water quality standards program in such a way that was never
intended by the Legislature. For example, the state's water quality standards rule regulates
DISCHARGES to waters of the state:

“These rules establish requirements governing the discharge or deposit of sewage, industrial wastes

and other wastes into the waters of the state and establish water quality standards for the watérs of .

the State standing or flowing over the surface of the State.”

Further proof the Legislature intended the water quality standards program to apply to discharges is .
provided by the passage of legislation to specifically address water withdrawals. Several years ago
the Legislature established the Water Resources Protection and Management Act and WV DEP has
been actively collecting data relative to water consumption pursuant to that statute for several yedrs '

Rather than proposing to regulate water withdrawal under the terms and conditions of the statute
specifically written to address those issues, WV DEP proposes in this rulemaking to expand the
scope of the water quality standards program. Further, the agency has failed to make the required
demonstration required under West Virginia Code 22-1-3a for new rules and regulations. Such a
demonstration would be particularly noteworthy in this instance since the agency has ignored a
statute specifically designed to address water withdrawal activities in favor of revising the water
quality standards rule.

WVCA believes this propbsed revision is yet another example, much like their uses of the Category A
use designation, of the agency substituting its own philosophy and judgment for that of the
Legislature and recommends the agency delete the proposed language from the current rulemaking
proposal.

RESPONSE J. See Responses to Comment 24.A. W. Va. Code §22-1-3a states that DEP can
promulgate legislative rules that are more stringent than the counterpart federal rule or program if
DEP first provides specific written reasons that demonstrate such provisions are reasonably
necessary to protect the environment. This statute clearly states that, in the absence of a federal rule,
the adoption of a State rule shall not be construed to be more stringent than a federal rule, unless the
- absence of a federal rule is the result of a specific federal exemption. .

At issue here is a proposed State water quality standard change to the narrative criteria to make it
clear a withdrawal of water causing use impacts is not allowable. There are no federal rulés setting a
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water quality standard for water withdrawal. In the absence of a federal rule, the State rule shall not
be construed to be “more stringent,” so the requirements of §22-1-3a do not apply.

COMMENT K. Conditions not allowable: Algae blooms

WV DEP has proposed to further extend the scope of "conditions not allowable"” to include algae
blooms. Just as it has with many of the proposed revisions in the current rulemaking initiative, the
agency has not adequately justified the need for this provision beyond the existence of certain site
and condition specific instances. The agency has also failed to demonstrate how its current water
quality standards program does not provide it with the regulatory tools necessary to address these
instances, leaving one to conclude it is rulemaking only for rulemaking's sake in violation of limits of
its authority under West Virginia Code 22-1-3a. WVCA recommends the agency delete the proposed
revision.

RESPONSE K. DEP agrees with the commenter that the Agency currently has the authority to limit
the discharge of pollutants that may cause or contribute to algaec blooms. that interfere with
designated uses. However, the Agency’s authority to do so has been challenged. In the interest of -
clarifying State water quality standards, the Agency believes it would be prudent to specifically
include algae blooms that interfere with designated uses among those conditions that are not
allowable in State waters. Also see Response to Comment 44.B.

COMMENT L. Selenium criteria

Although it is not part of the current rulemaking initiative, WVCA believes the agency should
contemplate revisions to the current standards for selenium. An ever-growing body of scientific
evidence and data confirms that continued application of the current selenium criteria to West
Virginia waters is misplaced and offers no measurable improvement to environmental protection
while causing widespread regulatory compliance confusion. The West Virginia Legislature has
previously concluded the current federally-recommended selenium limits may not be appropriate for
West Virginia:

The Legislature finds that there are concerns within West Virginia regarding the applicability of the
research underlying the federal selenium criteria to a state such as West Virginia which has high

precipitation rates and free-flowing streams and that the alleged environmental impacts that were
documented in applicable federal research have not been observed in West Virginia...”

WVCA recommends the agency actively pursue revisions to West Virginia's water quality standard
for selenium.

RESPONSE L. See Response to Comment 25.C.
COMMENT M. [ron criteria
With respect to the iron criteria, WVCA would encburag'e the agency to further consider the basis

and justification for adopting and maintaining the current iron standard in light of conszderable »
research and data collected on this parameter and its occurrence in the region.

56



RESPONSE M. The DEP has done a considerable amount of research with respect to iron and its
effects on aquatic life and the current proposal is to increase the trout stream criterion from 0.5 mg/1
to 1.0 mg/l. This action is supported by DEP’s recent efforts, DNR’s previous work, and EPA’s
current recommended national criteria. Based on this, the DEP believes the new number is better
Justlﬁed and will be protective of trout waters. ‘

COMMENTS N. Aluminum grtitgri_a

While West Virginia has made great strides in revising its water quality standards for aluminum to
more appropriately reflect the true environmentally protective conditions within the state's waters,
we would again encourage the agency to monitor and continuously evaluate this particular water
quality standard as we believe that research is being conducted in other states that would have a
direct bearing on West Virginia's standards.

RESPONSE N.  The DEP routinely collects and evaluates aluminum data and is always interested

in research conducted by other states and EPA. Setting water quality standards is a dynamic process
and new research often leads to a re-evaluation of current criteria.

46. COMMENTER: Honorable Ray Canterbury, West Virginia House of De_legates

- COMMENT A. Justiﬁcatibn of low phosphorus criterion in Greenbrier River

Your proposed rule includes a very low phosphorus loading standard of 10 micrograms per liter for
the Greenbrier River. My research suggests that this level is very low when compared to other
regions of the country. I have inferred from. this variation that the state must have some discretion
in setting their water quality standards, and so I would assume that we do as well. Is this correct? |
can also see that even the most stringent of Minnesota’s standards, for the pristine waters in the
Northern part of the state, allow significantly higher loading levels than the one you ha've proposed
for the Greenbrier River. How do you justify thls7

RESPONSE A. The State does have discretion in settings its own water quality standards. In doing
so, the State takes into consideration criteria recommended by the EPA and criteria applied in other
states. Nutrients are unique in that they can have a highly localized effect on streams depending
upon a variety of factors, including temperature, pH, alkalinity, hardness, and turbidity. The DEP
believes that stream-specific criteria are necessary to protect the State’s waters from nutrient
pollution. A number of streams have been identified as nutrient-sensitive based upon their response
to nutrients. The Greenbrier River, due to its unique water chemistry, appears to be one of the mast
nutrient-sensitive streams in the State and cannot tolerate much phosphorus without expcnencmg
severe algae blooms.

COMMENT B. Financg'al bur_-dgn on affected service districts

Under Federal Water Quality standards, municipal waste water treatment facilities are treated as
point source polluters. If the water quality standard is set to such a low level, then the result will be
more stringent restrictions on municipal wastewater treatment facilities. These restrictions, of
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course, will place an incredible financial burden on the affected service districts and the people who
rely on the wastewater services. Under our present economic circumstances, which show no sign of
improving under the misdirection of the current administration, this is simply unacceptable.

RESPONSE B. See Responses to Comments 33.D —G.

COMMENT C. Thought put into rule regarding economic effects on region

It appears to me that you put very little if any thought into this rule, and that you certainly have not
given any thought to the devastating economic affect that this will have on an already stressed
region. '
RESPONSE C. See Response to Comment 43.A.

47. COMMENTER: Honorable John H. Shott, West Virginia Senate

COMMENT A. Cost/Beneﬁt of phosphorus reduction in Greenbrier River

Unless there is a significant public health risk that mandates the reduction or there are sufficient

funds available to the affected towns to satisfy the costs of compliance without imposing any
Jinancial burden on the towns, this change should not be made. Hopefully, we will be able to obtain
satisfactory answers to our questions regarding the reason(s) for the proposed changes and the
cost/benefit that has been undertaken before any changes are recommended.

RESPONSE A. See Response to Comments33D - G.

48. COMMENTER: Ted Armbrecht

COMMENT A. Rivers and streams nutriént criteria

The commenter states that he is uncertain that work has been done to address the issue of
developing rivers and streams nutrient criteria.

RESPONSE A. See Response to Comment 35.E.

COMMENT B. Chesapeake Bay Covenant

West Virginia signed the Chesapeake Bay Covenant. It was signed by Governor Wise during his
term and courts have ruled that the Maryland water regulations apply in West Virginia because we
are supplying them with water that must meet their requirements. So that’s a very important factor
and adds to the urgency of what DEP might begin to address now.

RESPONSE B. On July 1, 2010, West Virginia received its capload allocations for nitrogen and
phosphorus as part of the Chesapeake Bay TMDL. The State is now in the process of determining
how it will comply with these caploads. This will involve issuing load allocations for non-point
sources and wasteload allocations for point source discharges in the Potomac watershed. West
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Virginia is aware of its responsibility as a Chesapeake Bay Compact state and is prepared to fulfill
its obligation. ’

COMMENT C. Nutrierg Criteria Committee

The commenter makes the point that we could have been years down the road toward addressing
the nutrient criteria problem if DEP had picked up where EQB had left off; mainly, keeping the
committee to carry on its work to reach a solution. The commenter stated that it is his experience
that the DEP addresses issues like these only when they have exhausted all possible routes of delay. -

RESPONSE C. See Response to Comment 35. E.
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